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change was made largely because of the misleading character of the term 
"malice," as shown by Allen v. Flood [1898] A. C. 1, and later cases. 
Under the head of "Deceit," much additional matter will be found resulting 
from the discussion incident to Derry v. Peek [1889] 14 A. C. 337, and the 
decisions which have applied its doctrine. Sir Frederick Pollock here 
repeats the view, which he expressed soon after Derry v. Peek was 
decided, that the decision is an unfortunate one; but he no longer contends 
that American judicial opinion accords with his own. In fact the doctrine 
of Derry v. Peek had been accepted by many of our courts and was gen- 
erally considered the better view, before the House of Lords decided that 
case. 

Another topic upon which our courts have led and still lead those of 
Britain, is that of Unfair Competition. Sir Frederick tells us that this 
term "is little known as yet in English courts" (p. 313), and the topic is 
coupled with that of Slander of Title in his treatise while comparatively 
few English cases are referred to. Indeed the principles governing this 
topic are viewed by our author as still involved in much uncertainty; and, 
probably they are, in England. Such is not the case, however, in this 
country, where the topic has been- a prolific source of litigation during 
the last decade. 

The subjects of conspiracy, and of tort liability for procuring breach of 
contract are discussed with much greater fulness in this edition, than in 
the first; and the latest English decisions are carefully digested and com- 
mented upon. However, notwithstanding the increased number of citations 
and the many changes in the text, this treatise has lost none of the fine 
literary quality which has secured for every preceding edition a warm wel- 
come both from the practicing lawyer and from the non-professional student 
of legal topics. 

Mining, Mineral and Geological Law. By Charles H. Shamel. 
New York: Hill Publishing Co. 1907. pp. xxiii, 627. 

The author in his preface expresses the belief that a concise exposition 
of the law and statutes that govern mining rights is opportune. Then he 
states, and truly, that this is "the only treatise written from the double 
standpoint of science and law." The geological chapters of the book con- 
cern a subject which a lawyer is incapable of criticizing, but the combina- 
tion of these two views of mining rights clearly justifies the publication 
of a work which has added little from the legal standpoint not already 
found in Morrison and in Lindley. The importance of the subject, however, 
and the originality of the work justify an analysis. 

In the early chapters the author points out the importance of the subject 
in both of its aspects, expounds geological definitions, limiting himself to 
"legal geology." He then discusses the subject of property in minerals 
and the legal definition of "mineral," "ore," eta, from the viewpoint of 
the common law and of State and Federal legislation. The fifth chapter is 
extremely interesting and alone would justify the publication of the work. 
In it the various theories past and present of ore formation are discussed. 
The next two chapters treat of the transition of local rules and customs 
into law. 



676 COLUMBIA LAW REVIEW. 

In treating of the procedure necessary to acquire mining rights, the 
author covers substantially the same ground as Morrison and Lindley, with 
both of whom he agrees, contrary to Snyder, that to allow a relocation by 
one who had lost his claim by abandonment would open the door to fraud. 
It would seem on principle that fraud is really but a question of fact, of 
which such a relocation might be some, but not necessarily conclusi.e, 
evidence. In discussing the effect of a patent (p. 131) no mention is made 
of the fact that a patent is conclusive evidence, only that all steps antecedent 
to its issuance were validly taken and that it does not conclude the rights 
of parries appearing in the chain of title. The statement on the same page 
with regard to coal lands, that the Statute and the Land Office rules give 
the procedure so fully that "any further discussion * * * is unneces- 
sary" seems to one experienced in handling coal cases to be somewhat 
extravagant 

After considering the different uses of the term "vein" and showing 
that the legal use is much broader than the scientific one, the author leads 
up to his discussion of extralateral rights by defining "apex," "strike," 
"dip," etc. The two chapters (13 and 14) devoted to this subject are from 
a legal standpoint the most valuable in the book. The author fully discusses 
the doctrine of extralateral rights and summarizes his discussion by laying 
down a series of rules, covering the various situations that have arisen in 
the cases, which, by judicial expression, have now become settled law. 
The author suggests (p. 213) that where an original vein begins and ends 
within a plane and is parallel to the end lines of the plane, the rule would 
probably be the same as for a secondary vein in the same situation; that 
is, the end lines would determine dip rights. It would seem that a more 
logical sequence from the established rule would be to draw planes through 
the termination of the vein parallel to the side lines and to determine the 
extralateral rights by these planes. The reason preventing the application 
of this principle in the case of secondary veins is that the courts have 
refused to recognize two sets of end-line planes for the same claim. 

The author's discussion of "Tunnels" (Ch. 15) is very satisfactory, and 
is especially clear as to the extent of a tunnel locator's rights. The author 
apparently disagrees (p. 255) with Mr. George D. Emery, who contributes 
Chapter XXII, as to the necessity for a tunnel locator to adverse a lode 
applicant for patent for a lode lying across the line of the tunnel. He 
says: "The statute only calls for adverse proceedings where one mineral 
claimant contests the right of another mineral claimant," citing Creede, etc., 
M. Co. v. Uinta, etc., M. Co. (1905) 196 U. S. 337 »" while Mr. Emery 
says (p. 352) : "The locator of a tunnel claim must protect his rights by 
filing an adverse claim against an applicant for a patent for a lode lying 
across his line." An examination of the case cited by the author shows 
that his position is the correct one, though the rule, as laid down by him 
should be qualified to the extent that, where the lode claimant applies for 
patent to a location embracing a lode previously discovered in the tunnel, 
the tunnel claimant must adverse to protect his rights to such lode. 

The author adds greatly to the interest of his book by a discussion of 
the question "should the extralateral feature of the Mining Law be re- 
pealed" (Ch. 16). His conclusion is lhat the present scientific development 
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of mining ideas is in accord with the extralateral rule, and that for geolog- 
ical reasons the law should not be repealed. It must be admitted that he 
sustains his position by very logical argument. However, it is still an 
open question whether this most fruitful source of litigation in mining 
enterprises is not a detriment and drawback rather than an aid to progres- 
sive mining development. Were veins regular and their boundaries both 
on strike and dip easily denned, his position would appeal more to the 
practical miner. The existence, however, in every apex suit of questions 
of fact that are almost impossible of' certain solution leads the practical 
miner to prefer the old common law side-line rule, where the rights of all 
are clearly defined. In Nevada, to-day, where the congestion in the courts 
"has delayed the decision of a multitude of apex suits many districts have 
voluntarily established the old law in settlement of their disputes. 

The balance of the book is taken up with a discussion of placers 
(Ch. 17) ; water (Ch. 18) ; two parenthetical chapters (19 and 20) on the 
■use of geology in law and industry; forms and procedure for locating 
mining claims (Ch. 21) ; and procedure to obtain patent (Ch. 22). The 
last two chapters are written by Mr. George D. Emery who, in addition 
to his disagreement with the author as to the necessity of adversing by a 
tunnel locator, further disagrees (p. 331). as to the width of a tunnel 
■claim. Of the above chapters that on the subject of water gives one the 
impression of hasty preparation without much regard for fundamental 
principle. 

While the appendix contains much valuable matter, it is unjustifiably 
long since mining statutes are not passed once for all. Accordingly one 
could not rely on such a digest of them as is here presented. On the 
other hand the pages on scientific bibliography are extremely valuable in 
that they point out the marked points of similarity and dissimilarity between 
the various state laws with accurate reference to the authorized publica- 
tions. The closing pages on classification of rocks and geological formations 
are also valuable. 

The convenient form and arrangement of the book together with its 
novel combination of the scientific with the legal aspect of the subject 
make it a real addition to the literature on Mining Law. 
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